Closing the gap between policy and law - Indigenous homelands and a working future by Burns, Marcelle
This is the author’s version of a work that was submitted/accepted for pub-
lication in the following source:
Burns, Marcelle J. (2011) Closing the gap between policy and ’Law’ : In-
digenous homelands and a working future. Law in Context, 27 (2), pp.
114-134.
This file was downloaded from: http://eprints.qut.edu.au/42110/
c© Copyright 2011 Federation Press
Copyright in the monograph is held by the Editorial Board, Law in Context,
La Trobe University, Melbourne, Australia.
Notice: Changes introduced as a result of publishing processes such as
copy-editing and formatting may not be reflected in this document. For a
definitive version of this work, please refer to the published source:
1 
 
CLOSING THE GAP BETWEEN POLICY AND ‘LAW’: NORTHERN TERRITORY INDIGENOUS 
HOMELANDS AND A ‘WORKING FUTURE’
Marcelle Burns1 
 
If people are forced to leave off homelands they will lose everything, their identity.  When the 
communities are empty the bulldozers will come in.  Why would we give it up now, after what 
our old people went through to get it?   …. We fought long and hard to get native title and now 
they come with this policy of denying of services and resources.  It’s wrong (Northern 
Territory Prescribed Areas People’s Alliance, 2009). 
1. Introduction 
The Northern Territory (‘NT’) Intervention epitomises what has been referred to as a trend 
towards a ‘new paternalism’ in Indigenous policy (Altman, 2007: 1, cf. Hirst, 2007), a policy 
approach that has broadly garnered bi-partisan political support. Concurrent with the 
Intervention measures, an insidious threat to NT outstations and homeland communities has 
been generated through the Council of Australian Governments (COAG) under the auspices 
of the Closing the Gap program.2  The Closing the Gap program provides unprecedented 
levels of funding to address inequities in health, housing, education and employment, 
measures which are urgently needed given decades of government ‘neglect’ and a failure to 
provide basic services to many Indigenous communities (Australian Government 2009a).  The 
Northern Territory Government’s Working Future: Outstations/homelands (2009a) policy 
statement gives effect to COAG’s Closing the Gap policy on Indigenous housing and remote 
service delivery and constitutes a radical shift in policy that winds back the outstation and 
homelands movement begun in the 1970s.   
Broadly, this article examines whether Working Future and the over-arching COAG 
policy is consistent with Indigenous people’s human rights and appraises how the current 
homelands policy conforms to neo-liberal ideology, insofar as it may be seen to promote a 
market-based approach to Indigenous policy that disregards Indigenous world views and 
cultural rights.  It is argued that the outstations/homelands policy framework perpetuates the 
ongoing assimilation of Indigenous Australians, by promoting the forced relocation of 
residents, and in doing so accords a lack of respect for Indigenous values and life choices.  In 
this regard the policy infringes upon Indigenous people’s rights located in international law.   
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This chapter will first outline details about the homelands movement and the views 
of its critics and proponents. It will progress in part two to an examination of the policy 
objectives of Closing the Gap and Working Future and how notions of formal equality are 
implicit in both policies.  Thirdly, current Indigenous homelands policy, as articulated by the 
COAG and the NT Government, will be critically reviewed.  Fourthly, particular rights of 
Indigenous peoples under the United Nations Declaration on the Rights of Indigenous Peoples 
(‘DRIP’) will be employed to inform an analysis of Indigenous homelands policies from a 
human rights perspective.  Finally, the author will draw conclusions from the analysis to show 
how the Working Future policy promotes the assimilation of Indigenous Australians, contrary 
to international human rights norms. 
2. Indigenous Homelands 
2.1 Background 
The NT (return to) homelands movement commenced in the 1970s, when large numbers of 
Indigenous Australians made a conscious choice to return to country following the forced 
relocations to missions and towns that occurred under assimilation policies that operated from 
the 1930 to the 1960s (Calma, 2009: 111).  The homelands movement was also bolstered by a 
shift to self determination in Federal Indigenous policy with direct funding provided to 
Indigenous communities for housing and other infrastructure, and the introduction of the 
Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) (Calma, 2009: 111).  Altman et. 
al. have estimated that there are an estimated 500 homeland communities in the Territory 
which are the principal place of residence for over 10,000 Aboriginal people, with a further 
40,000 people linked to homelands through cultural and kinship ties (2008: 2).  Therefore, 
homelands are significant cultural places or the ‘preferred settlement mode’ for over 50,000 
Indigenous Australians, approximately 10 per cent of the whole Indigenous population 
(Altman, 2009: 2; Altman et al, 2008).  ians.  
Recent evidence suggests that homeland populations are declining under the impact of the 
NTER and the freeze on funding for housing on homeland communities (Marks, 2008a). For 
over thirty years responsibility for housing and municipal and essential services to homeland 
communities has rested with the Australian Government (Socom et al, 2009: 4).  But, 
Indigenous homelands policy has taken a dramatic change of direction since 2007, fuelled by 
a fierce debate about the viability and value of homeland communities.  The following section 
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will examine the ideological debate surrounding funding to remote Indigenous communities 
to provide context to current Indigenous homelands policy. 
2.2 No Job, No House 
The economic viability of remote Indigenous communities has been under intense scrutiny in 
recent years.  Conservative critics, such as Gary Johns, promote a ‘No Job, No House’ policy 
that stresses that the provision of housing to Indigenous communities must be linked to 
employment opportunities in order to be viable, or self-supporting, in the long term (2009a: 
10).  He advocates a ‘population relocation’ model whereby ‘continued location in remote 
areas is made so prohibitive that people in these communities have no option but to move to 
larger towns where there are services and employment’ (2009b: 21, emphasis added).  He 
rejects welfare-based housing policies which, he argues, have become entrenched because 
‘gifting a house in a community where there are few prospects for work creates an incentive 
to remain outside the workforce’ (2009b: 21).  For Johns, welfare-based policies also support 
a ‘recreational lifestyle’, evidenced by Indigenous mobility between different remote and 
regional communities for cultural and social reasons together with other seasonal factors 
(2009b: 21).  He regards Labor Government policy (as evidenced in the 2008-09 budget – 
prior to Closing the Gap commitments) as a ‘national interests transfer’ model with funding 
provided to Indigenous communities under a number of programs to carry out conservation 
and other land management activities (2009b: 23).   
Although Johns acknowledges that housing in remote Indigenous communities is 
over-crowded, inadequate, and badly designed, he attributes the lack of improvement in the 
Indigenous housing over recent years to poor housing policy (the so-called ‘gifting’ of houses 
to Aborigines), ‘corruption in local housing management’ and ‘appalling tenant behaviour’ 
(2009b: 20).  The fact that many remote communities have limited access to health, education, 
and other social services is noted, together with high levels of unemployment, low levels of 
formal education, and higher rates of interpersonal violence (2009b: 29-31).  However, the 
lack of services and paucity of educational and employment opportunities is promoted as a 
reason to abandon remote communities, rather than adopting policies to address the evident 
inequities in service provision and resulting disadvantage.  Johns does warn, however, that 
there is a risk attached to population relocation when people do not have the skills needed to 
obtain employment, possibly leading to the creation of an ‘underclass’ with needs beyond the 
resources of existing regional centres (2009b: 29-31). 
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2.3 Indigenous homelands: Good for people, good for country 
Supporters of the Indigenous homelands policy argue that homelands should receive 
government assistance as they are ‘good for people’ and ‘good for the environment’ (Altman 
et al, 2008: 3).  Altman and others identify the significant health and cultural benefits of living 
on homelands in terms of physical and mental wellbeing (2008: 4; Dockery, 2009; Burgess et 
al, 2008; McDermott et al, 1998; Putnis et al 2007).  Living on country also gives greater 
opportunity for the maintenance of Indigenous languages, which are currently under threat 
(Calma, 2009: 57-114). 
Altman et al also highlight the important two-way service flow that occurs between 
homeland communities and the broader Australian society (2008: 1).  In particular, they 
identify the contribution homeland residents make to conservation and land management by 
maintaining biodiversity, controlling weed infestations, and reducing the occurrence of large-
scale fire events (2008: 5).  Indigenous people living on country participate in these activities, 
helping to reduce environmental degradation, prevent loss of habitats, arrest soil erosion, and 
improve waterways (2008: 5).  In doing so they are instrumental in achieving broad 
environmental management goals and reducing greenhouse gas emissions.  The risk of 
‘depopulating’ remote Indigenous communities may be increased costs in repairing 
environmental damage in the long term (2008: 5).   Additionally, homeland communities are 
central to the Indigenous arts and crafts industry, which generates some $100 million per 
annum (2008: 3).  These activities also enhance the cultural and environmental values that 
support the NT tourism industry (2008: 3). 
There are emerging economic opportunities for homeland communities in the areas 
of carbon abatement programs, bio-security and coastal surveillance (Altman et al 2008: 6).  
Clearly these programs support the ‘national interest’ and are, therefore, a vital contribution to 
Australian society as a whole.  More importantly, Indigenous participation in environmental 
management practices is consistent with Indigenous cultural imperatives of ‘caring for 
country’ and represents a convergence of interests between Indigenous cultural norms and the 
conservation concerns of the broader community.  Working on country also enhances health 
and wellbeing when viewed in terms of an Indigenous holistic health paradigm which 
connects land, body and spirit (Burgess et al, 2008: 5).  
Dockery’s study of Indigenous health and wellbeing found that people living in 
remote and very remote areas also report higher levels of ‘cultural attachment’ than 
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Indigenous Australians living in cities and larger regional centres (2009: 17).  High levels of 
cultural attachment have been found to correlate with better overall health outcomes  in terms 
of less risky alcohol consumption, fewer arrests and self-reported health and wellbeing 
(Dockery, 2009:19).  Significantly, Indigenous Australians who reported high levels of 
cultural attachment are overall more likely to be in employment than those with weaker levels 
of cultural attachment.  This is not true, however, for residents of remote locations, where 
employments levels were reduced (Dockery, 2009: 21).  The notable exception is the Stolen 
Generations, who despite reporting high levels of cultural attachment experienced worse 
outcomes in terms of health and wellbeing (Dockery, 2009: 22).  Dockery concludes that 
these findingspoint to former government assimilation policies as counter-productive to their 
stated objective of increasing Indigenous participation in the mainstream economy (2009: 22). 
Stafford-Smith, Moran and Seeman criticise the ‘viability’ model on a number of 
grounds.  First, it fails to take into account the significant ‘social’ and ‘cultural’ capital of 
remote Indigenous communities (2008: 127).  Secondly, the viability model tends to support 
‘communities of livelihood’ such as mining and pastoral activities, which are only 
economically viable in the short to medium term (2008: 128-132). Thirdly, notions of 
‘viability’ based on market-based economic models fail to take into account how the 
traditional economy contributes to overall socio-economic wellbeing, and are unsympathetic 
to community identified needs and aspirations (in other words, self determination) (2008: 
128-132). Therefore, supporters of homelands suggest that governments should embrace a 
long-term vision for resourcing remote communities that capitalises on renewable cultural and 
human resources and values Indigenous aspirations (2008: 128-132; Altman et al, 2008: 3). 
3. Closing the Gap and Working Future – Policy Objectives 
The election of the Labor Government in November 2007 promised a change in approach to 
Indigenous policy-making in Australia, and was closely followed by the apology to 
Indigenous Australians in February 2008 (Rudd, 2008) and, subsequent public endorsement of 
the DRIP (Macklin, 2009).  The apology and Australia’s support for the DRIP represented 
important acts of ‘symbolic reconciliation’ and a significant departure from the ‘practical 
reconciliation’ policy of the former Coalition Government (Behrendt et al, 2009: 325-327).3   
However, the Labor Government’s Closing the Gap program, the central plank of its 
Indigenous policy, soon started to resemble the Howard Government’s approach to 
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Indigenous policy, with an emphasis on statistical equality over protecting and promoting 
Indigenous people’s human rights.  Former Prime Minister Kevin Rudd stated: 
Closing the Gap is fundamentally important to building a fairer Australia. In the later decades of 
the twentieth century, our nation implemented the important legal reforms that recognised the 
equality of Indigenous Australians before the law.  While legal rights are essential for 
overcoming entrenched disadvantage, rights alone cannot Close the Gap. They only establish a 
foundation for making progress (Australian Government, 2009a: 1).  
The underlying intent of Closing the Gap was more clearly articulated by the Minister for 
Families, Housing, Community Services and Indigenous Affairs when she said: 
[There will be] an … unprecedented investment in housing, health, employment and education 
to help meet our targets to close the gap.  We are addressing decades of under-investment in 
services, infrastructure and governance by successive governments.  We are working to rebuild 
positive social norms – like going to school, having a job – because genuine long-term change is 
only possible when people take responsibility for themselves and their families.  And we are 
building new, respectful and productive relationships with Indigenous Australians to help 
empower Indigenous people to drive change (Macklin, 2010). 
In announcing the Working Future policy in May 2009, NT Chief Minister, Paul 
Henderson and former Minister for Indigenous Policy Alison Anderson described the policy 
as a  
visionary six part plan that will develop 20 large service towns, set a new path for homelands 
and outstations, and focus and coordinate the delivery of infrastructure, services and 
development in the remote Territory (NTG, 2009a: 1).   
Ms Anderson stated: ‘It is about a decent lifestyle, jobs, education for our kids, better 
health and services that are equal with the rest of country Australia’ (NTG, 2009a: 1). This 
focussed approach of the NT Government rules out government funding to develop new 
outstations or homelands, and relies on private investment in growth towns to provide 
employment and economic development (NTG, 2009a: 2).   
 The principles articulated in the foregoing policy statements invoke an egalitarian 
notion of rights, which are framed in terms of legal equality, suggesting they are non-
discriminatory.  They promise formal equality in service provision (to that of similar 
mainstream communities); a rationalisation of government expenditure to growth towns; and 
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restoration of social norms around school attendance and employment.   The principles 
embrace the concept of individual responsibilityand place reliance on private investment to 
promote employment and economic development.  The emphasis on Indigenous rights is 
downplayed and, indeed, is completely absent in the Working Future policy.  Thus the norms 
promoted by these policies focus on improving education and economic participation and are 
remarkably silent about Indigenous culture and the importance of country to Indigenous 
Australians.   
Howard-Wagner is intensely critical of this approach to Indigenous policy-making.sShe 
argues that it will create ‘a normative order in which individualism and a universalising logic 
of absolute individual rights replace a substantive liberal logic of separate and collective 
rights, such as Indigenous rights’ (2007: 2).  By their very nature Indigenous rights assert 
collective localised identities and promote cultural values that may run counter to mainstream 
economic imperatives.  The risk here is that policy driven by the normalised and universalised 
values may too easily become ‘colour-blind’ to Indigenous needs and aspirations.  Walter also 
argues that in recent years there has been a ‘redefinition of “equality”, which is increasingly 
conflated with ‘sameness’ (2007: 165).  As she states: 
what was previously defined as efforts (albeit inadequate) to ameliorate the gulf of inequality 
and exclusion of Indigenous Australia from participation in Australian society are now 
deemed preferential treatment and therefore decried as unfair and unacceptable.  Under such 
a framework, the barriers to Indigenous access to basic rights are being rebuilt (2007: 165). 
Similarly Altman is critical of a ‘monolithic’ policy approach ‘that privileges statistical 
equality over all else and so, inevitably, undervalues difference and diversity’ (2009:1).   
4. National Indigenous Reforms – Closing the Gap  
The COAG’s National Indigenous Reform Agreement (Closing the Gap) is made up of six 
national partnership agreements that have been negotiated between Federal and 
State/Territory Governments as of July 2009.  These include: national partnership agreements 
on Indigenous Early Childhood Development; Remote Service Delivery; Indigenous 
Economic Participation; Remote Indigenous Housing; Closing the Gap in Indigenous Health 
Outcomes; and Remote Indigenous Public Internet Access. The first step towards a shift in 
fiscal responsibility for Indigenous homelands was the negotiation of the Memorandum of 
Understanding (Indigenous Housing, Accommodation and Related Services), between the NT 
Government and Federal Government in September 2007 (Calma, 2009: 113).  Under this 
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agreement the Federal Government committed $527 million for Indigenous housing in the NT 
over five years and $20 million for municipal and essential services over three years to 
‘prescribed communities’ (Commonwealth of Australia, 2009: 12).  This document also 
formalised the withdrawal of Federal financial support for housing on homeland communities 
(NT Government, 2009b: 3).  The Memorandum of Understanding was put into effect with 
the launch of the Strategic Indigenous Housing and Infrastructure Program (‘SIHIP’) in April 
2008, which targets expenditure for new housing construction to 16 ‘major capital work’ 
communities’ (15 of which are in the Territory), with a further 57 communities eligible for 
refurbishment of existing housing stock (notably the prescribed communities subject to the 
Intervention) (Commonwealth of Australia, 2009: 12).  The SIHIP provides no funding for 
housing on homeland communities (Socom et al, 2009: 4).  The Closing the Gap partnership 
agreements subsumed the 2007 MOU between the NT and Federal Governments. Of 
particular significance to Indigenous homeland communities are the national partnership 
agreements on Remote Service Delivery and Remote Indigenous Housing, to which attention 
will now turn.   
The National Partnership Agreement on Remote Service Delivery (NPARSD), 
establishes national principles for government investment in remote locations, and also 
prioritises funding to the large major work communities identified in SIHIP (COAG, 2008a: 
5).  These principles include the provision of services to remote Indigenous communities at a 
standard broadly comparable to similar sized non-Indigenous communities.  They give 
priority to providing infrastructure and services to larger, economically sustainable 
communities, with a view to facilitating improved Indigenous participation in 
education/training and the market economy (COAG, 2008a: [A1]).  While the principles give 
recognition to ‘Indigenous cultural connections to homelands’, they are silent on how 
Indigenous cultural connections to homelands might be supported.  (COAG, 2008a: [A1]) 
They also state that government investments will not be made in areas where there are few 
economic or educational opportunities’ (COAG 2008a: [A1]).  Notably the NPARSD also 
supports ‘facilitating voluntary mobility by individuals and families to areas where better 
education and job opportunities exist’ with the expectation of higher standards of service 
delivery (COAG, 2008a: [A1]).   
The COAG National Partnership Agreement on Remote Indigenous Housing 
(NPARIH) (December 2008) sets out Commonwealth and Territory/State responsibilities with 
respect to housing in remote Indigenous communities.  Under the NPARIH the Federal 
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Government makes a national investment of $4.785B for Indigenous housing and essential 
services over ten years (COAG, 2008b: 10).  State and Territory responsibilities under the 
agreement are to secure land tenure, manage housing construction, and provide essential 
services and economic development programs with funding conditional upon introducing 
mainstream public housing standards and tenancy management procedures (COAG, 2008b: 
6).  The NPARIH sets a number of performance benchmarks with broad objectives to reduce 
overcrowding in Indigenous housing (currently 8.8 persons per dwelling) and to half 
Indigenous homelessness in remote areas by 2018 (currently 1,500 people) (COAG, 2008b: 
7).  These benchmarks include providing 100% availability of short term accommodation for 
Indigenous people from remote communities in areas of high employment need (COAG, 
2008b: 9), which appear to be aligned to notions of voluntary mobility for the purposes of 
education and employment.   
5. A Working Future: Fresh Ideas/Real Results for the NT? 
The NT Government released its Working Future: Outstations/homelands policy in May 
2009.  Working Future is consistent with the NPARSD and NPARIH in that it prioritises the 
provision of essential public services to twenty nominated ‘growth towns’, (an additional five 
townships over those identified by SIHIP) (NT Government, 2009b).  The policy introduces a 
‘new disbursement model’ for funding to remote communities and seeks to clarify ‘outstations 
residents’ expectations of support and service delivery’, and to ‘improve transparency of 
service delivery arrangements, based on a ‘more realistic framework for the allocation of 
limited government resources’ (NTG, 2009b: 1).  Outside of ‘growth towns’, the nature and 
level of service delivery to homeland communities is to be determined by demographic 
factors such as the number and age of residents, levels of population mobility and other 
material factors such as the current level of infrastructure, local investment and economic 
activity, and proximity to ‘growth towns’ (NTG, 2009b: 2). 
Working Future establishes a number of ‘pre-conditions of support’ for service 
delivery to homelands communities.  In order to be eligible for funding homelands must be 
occupied for at least 8-9 months of the year, have a potable water supply, and be committed to 
increasing self-sufficiency (NT Government, 2009b: 1).  The policy states that it is a 
‘reasonable expectation’ of the NT Government for homeland communities to make financial 
contributions for water, electricity and sanitation services (2009b: 3).  It also envisages a 
diminishing role for government declaring that the ‘future of outstations/homelands lies in 
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their successful innovation and utilisation of emerging economic opportunities … and not 
ongoing reliance on government support’ (2009b: 3).  Funding for new homelands is only 
provided on a ‘case-by-case’ basis, and may be limited to specific funding for activities such 
as land management, tourism or substance abuse programs (2009b: 2-3)..  Importantly, the 
policy expressly excludes funding for housing on privately owned Aboriginal homeland 
communities (which includes all lands held under the Aboriginal Land Rights (NT) Act 1976 
(Cth)), except on a fee for service basis (2009b:1).  Indeed, the characterisation of Aboriginal 
land as private domains also underpins the perceived need for governments to acquire ‘secure 
tenure’, in the form of leases, as a pre-requisite for government investment.   
The Working Future policy states that access to education is the ‘legal responsibility’ 
of parents and that ‘parents living on outstations/homelands need to consider the best 
schooling options for their children’ (NT Government, 2009b: 2).  However, under the 
Working Future policy full education services are limited to larger homeland communities 
with ‘cluster’ communities supported through homeland learning centres and/or residential 
schooling models (2009b: 2).  Smaller homeland communities only have access to education 
through transport to schools in growth towns, boarding facilities and distance learning (2009b: 
1).  The policy does not define how homeland communities are classified in terms of size and 
the corresponding level of service delivery.  Essentially, Working Future limits the provision 
of services to select ‘growth towns’ and offers little by way of assistance to smaller 
communities, which comprise the vast majority of homelands.   
6. The Declaration on the Rights of Indigenous Peoples and Indigenous Cultural Rights 
6.1 Working Future Policy and the UN Declaration 
The DRIP was adopted by the United Nations General Assembly on 13 September 2007.  
Australia publicly endorsed the DRIP in April 2009 (Macklin, 2009).  It is ‘soft-law’ in that it 
is not legally binding under international law but it is not legally insignificant (see Billings 
and Cassimatis in this volume; and, Davis, 2010).  In supporting the DRIP states commit 
themselves to take concrete measures to bring about the realisation of the rights articulated in 
the Declaration (Article 38).  Importantly, the DRIP represents the consensus of states as to 
the ‘minimum standards’ necessary for the ‘survival, dignity and well-being of Indigenous 
peoples worldwide’ (Article 43), and serves as a ‘framework for human rights based dialogue 
between Indigenous peoples and states’ (Davis, 2007: 6).   
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As Davis notes, the DRIP does not create any new ‘rights’ per se (2007: 6).  
However, it does expand upon a number of rights contained in other ‘mainstream’ human 
rights instruments.  For example, the right to self determination, a fundamental human right, is 
recognised in Article 1 of the International Covenant on Civil and Political Rights (ICCPR) 
and the International Convention on Economic, Social and Cultural Rights (ICESCR).  
People’s right to enjoy and take part in their own culture is also embodied in the ICCPR 
(Article 27), the Convention on the Rights of the Child (CRC) (Article 30) and the ICESCR 
(Article 15) respectively. The International Convention on the Elimination of all Forms of 
Racism (ICERD) requires that states must guarantee the right of everyone to equal 
participation in cultural activities (Article 5(e)(vi)).  Therefore, the DRIP may also provide 
guidance in interpreting mainstream human rights treaties, particularly as they relate to the 
rights of Indigenous peoples, and may eventually form part of international customary law 
(Davis 2010; 2007: 6).   
The DRIP elaborates on what self determination actually means for Indigenous 
peoples.  The right to self determination (Article 3) is of central importance because it 
recognises that Indigenous peoples are entitled to develop and maintain their own distinct 
political and social institutions;this includes the rights to autonomy and self-government in 
relation to internal and local affairs (Article 4). It also highlights the importance of Indigenous 
participation and involvement in decision making regarding matters which affect them 
(Article 18).  Under the DRIP nation states are obliged to consult with Indigenous peoples in 
good faith - through their own representative institutions – in order to obtain their free, prior 
and informed consent in respect of government actions (Article 19). 
Indigenous cultural rights are also given shape and form under the DRIP.  These 
include the rights to practise and revitalise cultural traditions and customs; to manifest, 
practise, develop and teach spiritual and religious traditions; and to maintain languages and 
oral traditions (Articles 11 and 12).  The economic rights of Indigenous peoples are also 
articulated: the Declaration outlines rights to maintain political, economic and social systems 
and security in the enjoyment of traditional subsistence and other economic activities (Article 
20). And rights to the improvement of socio-economic conditions are endorsed, including 
through the use of special measures (Article 21). 
Significantly, the DRIP requires nation states to provide effective mechanisms 
against ‘any form of forced assimilation or integration’, ‘any action which has the aim or 
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effect of depriving them of their integrity as distinct peoples, or of their cultural values or 
ethnic identifiers’, and ‘any form of forced population transfer which has the aim or effect of 
violating or undermining any of their rights’ (Article 8).  It also acknowledges the important 
connection between Indigenous culture and country, and, therefore, includes the rights of 
Indigenous peoples to their traditional lands, based on traditional ownership (Article 26), 
recognition of traditional systems of law and land tenure (Article 27), compensation for loss 
of traditional lands (Article 28), and to maintain, control and protect Indigenous traditional 
knowledge (Article 31). 
6.2 The Gap between Policy and Law 
Indigenous homelands policy fails to adequately respect the rights of Indigenous Australians 
as set out in the DRIP and thus exposes the ever widening gap in Australia between policy 
and Indigenous human rights law.  Former Aboriginal and Torres Strait Islander 
Commissioner Tom Calma has criticised the Working Future policy as inconsistent with 
Indigenous rights under the DRIP, in particular rights to self determination, economic 
development and cultural rights (2009: 130-134).  It is argued here that the Working Future 
policy also breaches the right of Indigenous peoples against forced assimilation, as set out in 
Article 8 (DRIP 
Indigenous homelands policy breaches the right of self determination in a number of 
ways.  This overarching right encompasses the right to maintain distinct social, political and 
legal institutions, the right of Indigenous peoples to participate in decision making in respect 
of policies which affect them, and also imposes an obligation on governments to consult in 
good faith with Indigenous peoples in order to obtain their free, informed and prior consent in 
respect of any policies which affect them.   Kerins argues that this right of self determination 
is seriously compromised by the Working Future policy, especially the right to maintain 
distinct social and cultural institutions in the form of homeland communities (2009: 9).  The 
consultation process undertaken by the NT Government also fails to conform to the 
obligations under the Declaration for governments to consult in good faith with Indigenous 
peoples in order to obtain their free, informed and prior consent, in respect of policies which 
affect them.  Kerins has criticised the Working Future consultations for its extraordinary 
process, lack of transparency, and the failure of the NT Government to take heed of the 
recommendations of the Our home, our homeland, community engagement report, which was 
released after the Working Future policy itself (2009: 9).  In this respect Working Future 
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appears to have been pre-determined, as the final policy fails to reflect the needs and 
aspirations of homeland residents, and in doing so falls well short of the Declaration’s 
requirement for free, informed and prior consent.  Equally problematic is the absence of 
consultations in relation to the COAG policy framework that underpins Working Future 
(Calma, 2009: 117).  Indigenous homelands policy has been set in a top-down manner, both in 
the absence of a national Indigenous representative body and without effective consultation 
with affected communities.  This approach to Indigenous policy development is clearly 
inconsistent with the Declaration and the rights of Indigenous peoples to participate in 
decision making and the obligation upon governments to consult in good faith and obtain free, 
informed and prior consent in respect of Indigenous policy.  
What was revealed during community consultations in relation to the Working Future 
policy is that for Indigenous Australians, living on homelands represents the ability to 
maintain culture and language, care for country, provide safe places for children and others, 
and maintain health and wellbeing (Socom et al, 2009: 7).   As the Our home, our homeland, 
community engagement report showed, Indigenous Australians place great importance on 
teaching culture and language ‘on country’’ from where this knowledge is derived.  However, 
the present Indigenous homelands policy is likely to have a negative impact on the exercise of 
cultural rights as set out in Articles 11 and 12 of the Declaration.  These articles recognise that 
Indigenous culture is living and evolving and protect not only the right to ‘practise and 
revitalise’ but also to ‘develop’ Indigenous culture: ‘By promoting cultural identity and 
regeneration, the homelands movement is an active implementation of the rights to culture 
recognised in the UN Declaration on the Rights of Indigenous peoples’ (Calma, 2009: 134). 
The consolidation of service provision to ‘growth towns’ is likely to have a negative 
impact on homeland residents in terms of being able to practise and develop culture.  
Yananymul Mununggur of the Laynhapuy Homelands Association has commented that the 
Working Future policy will ‘destroy Indigenous culture’ (ABC News, 2009).  As indicated 
above the shortage of housing in homeland communities has already seen many residents 
being forced to relocate to larger towns, contrary to their stated wishes (Marks, 2008b: 3).   
Such relocation is likely to have a detrimental effect on the ability of Indigenous Australians 
to practise, develop, and maintain culture (as provided for in Article 11).  In turn, this would 
also affect the right to teach spiritual and religious traditions, and protect cultural and spiritual 
sites (Article 12).  More importantly the relocation of homeland residents away from country 
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would limit the opportunities for Indigenous Australians to transmit cultural knowledge and 
language to younger generations, contrary to Article 13 of the Declaration, which requires 
states to ‘take effective measures to ensure that this right is protected’.  Accordingly, the 
policy devalues Indigenous cultural, religious and spiritual practices and threatens their long 
term development, continuation and survival.  As such the Working Future policy seriously 
undermines Indigenous cultural rights.   
The Declaration provides that Indigenous peoples not only have the right to their own 
distinct political, legal, economic, social and cultural institutions, but also retain the right to 
particulate fully in the political, economic, social and cultural life of the state (Article 5).  
Indigenous Australians who choose to remain on homeland communities may do so in the 
face of an inevitable reduction in standards of housing, community services, and an increasing 
need to visit ‘growth towns’ to access education and medical services.   Recent evidence also 
suggests that the need to visit ‘growth towns’ for essential services has resulted in increased 
costs to homeland residents to access food and basic services (Laynhapuy Homelands Centre, 
2008: 14).  With limited finances and escalating costs, living in homeland communities is 
become increasingly untenable.  Consequently, the right of Indigenous peoples to participate 
in the political, economic, social and cultural life of the state are somewhat diminished under 
current homelands policy.   
6.3 The New Assimilation? 
Working Future takes on a more sinister character when considered in conjunction with the 
‘income management’ regimes introduced under the Intervention, as amended by the Social 
Security and Other Legislation Amendment (Welfare Reform and Reinstatement of Racial 
Discrimination Act) Act 2010 (see, Billings and Cassimatis’ article in this issue).  The linking 
of income support to school attendance presents a dilemma for parents.  In communities 
where no school is provided parents’ choices will be limited to either sending their children to 
residential schools, or relocating to communities where school based education is available.  
For many homeland residents these options do not represent real choices, or accord with 
notions of autonomy, or more importantly the right to self determination 
When viewed in light of the overall ‘welfare reform’ agenda, which, in part, links 
income support to school attendance, the Working Future policy closely follows the 
‘population relocation model’ preferred by Johns whereby continued residence on homeland 
communities may become ‘so prohibitive’ that people simply have no option but to relocate to 
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larger centres to access schools, services and housing (Johns, 2009b :21, emphasis added).  In 
this respect the Working Future policy promotes the forced relocation of Indigenous peoples 
away from their traditional lands, rather than facilitating voluntary relocation as envisaged by 
the NPARSD.  In this sense the policy is highly coercive and breaches prohibitions contained 
in the Declaration against ‘any form of forced assimilation or integration’, and ‘any action 
which has the aim or effect of depriving them of their integrity as distinct peoples, or of their 
cultural values or ethnic identities’ (Article 8).  This policy also offends prohibitions against 
‘any form of forced population transfer which has the aim or effect of violating or 
undermining any of their rights’ (Article 8 – emphasis added).  As Marks has stated: 
The only way to obtain housing in future will be to move back to the large communities.  
The message to Aboriginal people is clear… a policy that explicitly forbids Commonwealth 
funds to be provided for housing for such communities is, of course, de facto coercion, no 
matter how the matter may be presented (2008b: 6). 
These aspects of the Indigenous homelands policy, at both a national and territory level, are 
also reminiscent of past assimilation policies.  The 1965 Native Welfare Conference restated 
the assimilation policy as follows: 
[T]he policy of assimilation seeks that all persons of Aboriginal descent will choose to attain 
a similar manner of living to that of other Australians and live as members of a single 
community (Lippman cited in HREOC, 1997: 29). 
Like the Working Future policy this formulation of the assimilation policy contained an 
element of choice, while it clearly intended that Indigenous Australians would choose to adopt 
the lifestyle of other Australians and thus abandon Indigenous cultural values.  A policy 
framework that promotes voluntary relocation of Indigenous peoples away from homelands, 
or worse still, which creates the conditions in which the continued occupation of homelands 
simply becomes untenable, has a similar intent and effect to that of the old discredited 
assimilation policy.  As Thalia Anthony observes, ‘the only basis for the outstation policy is 
ideological: to push indigenous people into the mainstream and engender assimilation’ (2009: 
2).  For residents of homelands, the forced mobility to mainstream labour markets is simply 
another attempt at ‘cultural and social genocide’ (Laynhapuy Homelands Centre, 2008: 28).  
While these policies evince a beneficial intention to address Indigenous disadvantage, they 
clearly disregard Indigenous cultural rights. Similar criticisms have also been levelled at the 
Intervention as a whole (Billings, 2009). 
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The impact of the withdrawal of funding for housing on homelands is already being 
felt.  Marks reported in 2008 that a number of homelands have not received any funds for new 
housing since 2000.  This is said to be ‘driving the population drift over the last few years to 
Alice Springs and other urban areas’ (2008b: 3).  Taylor notes that a partial relocation of the 
NT’s Indigenous population to larger regional and urban centres is likely to exacerbate 
existing shortages in housing and services provision in these areas (2009: 9-10).  The potential 
for population drift to urban areas is heightened under A Working Future.  The NTG’s Co-
ordinator General for Remote Services, has observed that ‘even with massive investments in 
towns chronic and acute overcrowding will not be fully addressed’ (NT Government, 2010: 
34).  The extent of the problem is difficult to determine given the lack of baseline data 
available to measure the impact of Working Future and the Closing the Gap initiatives (Senate 
of Australia, 2010: 14).  This situation has prompted the Senate Select Committee on 
Regional and Remote Indigenous Communities to recommend that data collection be 
expanded to include all remote Indigenous communities with a population over 200 people 
(Senate of Australia, 2010: xi).  The stresses that population drift places on existing housing 
and infrastructure together with decreased levels of overall health and well being (when 
compared to more remote living) raises serious issues about the efficacy these policies to 
achieve the Closing the Gap goals.   
Current homelands policy envisages government support for new or non-residential 
homelands/outstations communities, by way of specific program funding for business, land 
management, tourism and rehabilitation services (NT Government, 2009: 2). Arguably, these 
programs are those which fall within the ‘national interest’ policy model and so logically 
should attract unequivocal government support.  However, without complementary funding 
for essential services, such as housing, health and education, Indigenous participation in such 
programs is seriously undermined and will become increasingly difficult due to failing or 
insufficient infrastructure to support such involvement.   As Altman and others argue, there is 
a fundamental contradiction in having programs that rely upon the expertise of Indigenous 
homeland communities on the one hand, and policies that withdraw support for essential 
services to homelands, on the other (2008: 9).  In this sense the Working Future policy 
devalues the contribution Indigenous knowledge makes to environmental management and 
long term conservation goals.  The NT Government’s Co-ordinator General for Remote 
Services notes that current government policies also show a lack of regard for Indigenous 
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culture and perpetuate a damaging ‘cultural construct’ that working on country is not a ‘real 
job’ (2009: 82).   
The qualification that some homelands communities will only be supported if they 
participate in such programs again pays scant regard to people’s cultural rights.  This is not to 
downplay Indigenous Australians contributions make to such programs, rather to question the 
need for such participation as a pre-condition for provision of housing, education and other 
essential services, or what otherwise constitute citizenship entitlements (Altman, 2009: 2).  
Seemingly, the Working Future policy is consistent with the ‘no job, no house’ approach 
which denigrates Indigenous cultural practices as ‘recreational lifestyles’. The assumption is 
that there are jobs ‘out there’ waiting for Indigenous people to fill, and that with ‘behavioural 
change’ Indigenous Australians can become active in the ‘real’ economy.  Such an 
assumption fails to acknowledge the ‘ongoing effects of racism and disadvantage’ that also 
contribute to the ‘differential positioning of Indigenous people in the labour market’ (Walter, 
2007: 162).  Essentially, this is a policy which normalises formal equality as the benchmark 
for setting Indigenous policy; it is fundamentally detrimental to the recognition of Indigenous 
specific rights (Howard-Wagner, 2007: 2)    
7. Conclusion 
Groenfeldt states ‘the most powerful obstacle to the viability of indigenous values is the 
promotion of Western-style economic development initiatives that seldom acknowledge the 
legitimacy of values outside the materialistic-rational paradigm’ (2003: 917).  Contemporary 
government policy on Indigenous homelands privileges economic rationalist viewpoints at the 
expense of Indigenous self-determination and cultural rights.  As Stavenhagen observed: 
Indigenous people’s organisations often need to remind the world that their own cultural 
specificities are also contributions to a universal culture and not mere relics of a disappearing 
past.  The rights of indigenous peoples to culture and education (the whole gamut of cultural 
rights, in fact) include the right to the enjoyment and protection of their own cultures in a 
wider, multicultural world…. The idea of multiculturalism does not imply the artificial 
preservation of indigenous (or tribal) cultures in some sort of museum, but only the right of 
every human community to live by the standards and visions of its own culture (2004: 45-
47). 
James Anaya, the United Nations Special Rapporteur on the Situation of Human Rights and 
Fundamental Freedoms of Indigenous People, has recommended Australian governments 
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‘embrace a long term vision for social and economic development of homeland communities’, 
taking into account the social and cultural benefits they provide, not just to Indigenous 
Australians, but also the wider Australian community (2010: 33).  He also stressed: 
[T]here is a need to incorporate into government programs a more integrated approach to 
address Indigenous disadvantage across the country, one that secures for indigenous peoples 
not just socio-economic wellbeing, but in doing so advances their self determination and 
their rights to maintain their distinct cultural identities, languages, and connections with their 
traditional lands (2010: 23).  
Anaya’s criticisms highlight government failures to develop a comprehensive 
Indigenous policy framework that conforms to human rights norms.  These criticisms also 
reveal that policies focusing solely on achieving formal equity are insufficient to realise the 
full range of Indigenous rights that are gaining recognition under international law.  
Specifically, these observations show that contemporary approaches to Indigenous policy 
serve to undermine Indigenous cultural rights and self determination. The United Nations 
Committee on the Elimination of Racial Discrimination (CERD) has recently acknowledged 
Australia’s significant investment in improving the socio-economic conditions of Indigenous 
Australians, but also expressed ‘serious concern about the continued discrimination faced by 
Indigenous Australians in the enjoyment of their economic, social and cultural rights’ (CERD, 
2010: 6).   
Homeland communities represent the preferred lifestyle choice of a significant 
proportion of the Indigenous Australians and need to be supported to enable the full 
enjoyment of Indigenous cultural rights.  Importantly, they represent healthy living 
environments that are consistent with government priorities to reduce the gap between the 
health and life opportunities of Indigenous and other Australians.  However Closing the Gap 
and Working Future are deficient in meeting the aspirations of Indigenous Australians to self 
determination and the full enjoyment of cultural rights.  By failing to support Indigenous 
homelands they promote the assimilation of Indigenous peoples to mainstream economic 
rationalities which pose a threat to the ongoing development and maintenance of specific 
Indigenous cultures.   
The sustained criticism from international human rights bodies about Australia’s 
Indigenous policy confirms the ever widening gap in Australia between Indigenous policy and 
international human rights law.  More disturbingly, the goal of achieving formal equality for 
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Indigenous Australians, without adequately taking into account Indigenous culture and the 
right against forced assimilation, represents a shallow understanding of the totality of 
Indigenous rights under the Declaration and other human rights instruments.  The critical 
challenge for Australian governments is to develop Indigenous policy that enables Indigenous 
Australians to achieve socio-economic equality whilst at the same time respecting the specific 
and inherent rights of Indigenous peoples – the rights to self determination, the enjoyment of 
culture and protection against forced assimilation. 
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